Social Studies Virtual Learning

AP US Gov & Politics

Due Process, Civil Liberties, Selective
Incorporation
April 10, 2020



AP US Gov & Politics
Lesson #19: April 10th, 2020

Learning Target (LOR 3.B) : Explain the extent which
states are limited by the due process clause from
infringing upon individual rights.



4th Amendment by AlyssaJohnson

Many Americans like :
my "Protect America" Sir, How do I hear their
et Surveillance Bill you know?? Mﬁ l phone calls.
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Cartoon on the left: The cartoon on the left was created during the post-9/11 era with President Bush. Why is
major government surveillance allowed by citizens since 9/11/01? Why are due process of law protections such as
search and seizure, self-incrimination, and the right to an attorney so essential?

Meme on the right: What are your first thoughts about the cartoon on the right? Who are the two men on the right
of the picture and the blindfolded lady?




4th Amendment by AlyssaJohnson ‘ Warm Up: Teacher Thoughts
Many Americans like

: ica" Sir, How do 0% I hear their
??
Surveillance Bill you know? 3 phone calls.
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Cartoon on the left: The cartoon on the left was created during the post-9/11 era with President Bush. Americans
have generally given up some protections in the name of national security as evident by the coronavirus
quarantines. However, in national security scenarios, basic limits to government powers still need to apply.

Meme on the right: | know about the story surrounding Ernesto Miranda being intimidated into a confession
without the advice of counsel (a lawyer) present. Therefore, this is part of the reason | teach government every
day.




Lesson Activity

Today we will learn about the Due Process
Selective Incorporation cases over time
encompassing:

4th Amendment

5th Amendment
6th Amendment

8th Amendment

Click on this Crash
Course Summary
video



http://www.youtube.com/watch?v=_4O1OlGyTuU

Lesson Activity

Today we will learn about the Due Process
Selective Incorporation cases over time
encompassing:

4th Amendment

5th Amendment
6th Amendment

8th Amendment

Click on this Crash
Course Summary
video



http://www.youtube.com/watch?v=UyHWRXAAgmQ

Selective Incorporation Amendments Click on thie

Selective Incorporation cases (Due process Summary video

in Red) over time encompassing most of the
first 10 Amendments:

1st Amendment

2nd Amendment

4th Amendment What is incorporation of
5th Amendment the Bill of Rights?

6th Amendment

8th Amendment USLawEssentials

9th Amendment


http://www.youtube.com/watch?v=Z3cMEe2i2YE

Notes to Write Down about Legal Process (Due Process)

STAGE PROTECTIONS

1. Evidence gathered “Unreasonable search and seizure” forbidden|(Fourth Amendment)
2. Suspicion cast Guarantee that “writ of habeas corpus” will not be suspended, forbidding
imprisonment without evidence (Article |, Section 9)
3. Arrest made Right to have the “assistance of counsel”|(Sixth Amendment)
4. Interrogation held Forced self-incrimination forbidden|(Fifth Amendment)
“Excessive bail” forbidden (Eighth Amendment)
5. Trial held “Speedy and public trial” by an impartial jury required (Sixth Amendment);
“Double jeopardy” (being tried twice for the same crime) forbidden (Fifth
Amendment);

Trial by jury required (Article lll, Section 2)
Right to confront witnesses (Sixth Amendment)

6. Punishment imposed “Cruel and unusual punishment” forbidden|(Eighth Amendment)




Term Definition

selective The gradual process of applying amendments in the Bill of f right to legal  The right to have the assistance of a lawyer; protected
incorporation Rights to state and local governments; only some of the counsel under the Sixth Amendment.
rights in the Bill of Rights have been selectivel
ingcorporated : : right to The right to speedy and public trial protects a defendant
- ' speedy and from having a long delay between being arrested and facing
due process Provisions of the Fifth and Fourteenth Amendments that i . .
g ; public trial trial; protected under the Sixth Amendment.
clause limit the power of the government to deny people “life,
liberty, or property” without fully respecting their legal right to an The right to an impartial jury means that the defendant has
rights and the correct legal procedure. impartial jury the right to face a jury that is not likely to have an opinion
>Miranda rule A requirement that law enforcement officers inform a about the case already formed; protected under the Sixth
person subject to an interrogation of their right not to Amendment.
incriminate themselves under the Fifth and Sixth exclusionary A requirement that any evidence found during an illegal
Amendments; created after the decision in Miranday. rule search or seizure cannot be used to try someone for a
\ Arizona (1966). _—
public safety  An exception to the Miranda rule; it allows the police to : = z
: : : : Gideon v. A Supreme Court ruling that guaranteed the right to an
exception perform unwarned interrogation and have the findings o o
stand as direct evidence in court, provided the informatio Wainwright attorney for the poor or indigent.
relates to public safety. (1963)

Q Write me &
down. I'm

important!



What are Civil Liberties?

4th, 5th, 6th, &
8th Due Process
Amendments are
apart of this

Civil Liberties are your
protections, BUT they are
NOT clearly defined!

But what if the shield only
protected some attacks
(Amendments 1-10)




Guarantees of State Civil Liberties

Civil Liberties are
your protections,

BUT they are NOT
clearly defined!

But what if the shield
only protected some
attacks (Amendments
1-10) while some
went through or
around those rights?




Original Cases

Barron v. Baltimore (1833)- ruled that the
Bill of Rights did not protect individuals
against state governments. (5th
Amendment and Eminent Domain)

Gitlow v. New York (1925)- the Court
reversed its earlier decision, citing the due
process clause of the 14th Amendment as
the reason to protect individuals’ free
speech and free press rights found in the
1st Amendment OVER states.




Due Process Protections Applied to

States?

/Does the protective\
light of the Bill of
Rights shine on me
in Missouri and
protect me from my
STATE
government?

15t Amend.
2"Y Amend.

5th Amend
6" Amend.

8t Amend.
9th Amend.



Barron v. Baltimore (1833)

Long Term Effect

r Because of Barron,

I’'m only protected
against the actions of

my STATE government

if my STATE’S
15t Amend. ' constitution says so.
2"4 Amend. The BoR does me no
4" Amend. good.

5t Amend.
6" Amend. - .

8" Amend. o )
9th Amend.

Bill of Rights only protects you from the FEDERAL gov, not STATE govs



Write me 14th Amendment

down. I'm &

important! Clauses

“... nor shall any state deprive any
person of life, liberty, or property
without due process of law; rer{sral

tI: E Ialll_”



“Selective” Incorporation Theory

The court accepts a case where a person was
harmed by their state government and they
couldn’t use the Bill of Rights.

2 )

“| declare the 14th
Amendment a
building block for
cases.”

Clause jn Bill of Rights

“Mr. Grubb Due Procesgs Clause




“Selective” Incorporation Theory

The court incorporates (clicks together) two
pieces...the Due Process Clause (14th) and
something from the Bill of Rights

Write me
down. I'm
important!

After these two pieces
are clicked together,
citizens of the states can
Clause in BoR use THAT part of the
BoR to protect
themselves against
actions of their STATE
government.

Due Process Clause



Selective Incorporation is

NOT a sledgehammer
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Selective Incorporation

at the
Barron v. Baltimore
wall (precedent or
example) that divided
your rights between
national and state
applied




ESSENTIAL COURT CASE!




Challenger #1
Gideon v. Wainwright (1963)




Gideon v.
Wainwright (1963)
Right to counsel in

felony cases




Incorporation Example Wite me

down. I'm

Gideon v. Wainwright (1965) Ugasil

Cng on L‘*_’Efor] - Gideon was not allowed an

ummary video :

03 i to 41-45 min attorney after being arrested for a
— felony in STATE court.

= A Florida STATE judge told
Gideon that the 6" Amend. didn't
apply to him because he wasn't
being charged with a FEDERAL
crime — therefore the state didn’t
have to honor the right to an
attorney.



https://www.youtube.com/watch?time_continue=2505&v=CKy2ri4q1So&feature=emb_logo

Incorporation Example 2=

down. I'm

Gideon v. Wainwright (1965) gk
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= From prison, Gideon petitioned

the Supreme Court to use the Due
Process Clause to “soak up” the
6'" Amendment and get a new
trial — this time with an attorney

He applied for a writ of certiorari
(orders the case to go

iImmediately to the SCOTUS “to
be made more certain”)




...nhor shall any state deprive any
person of life, liberty, or property
without due process of law

...nhor shall FLORIDA deprive
CLARENCE EARL GIDEON of [his]}

liberty, without THE RIGHT TO AN
ATTORNEY




Incorporation Example

Gideon v. Wainwright (1965

14th Amendment Sponge
w/ Due Process Pores GIDEON v.

WAINWRIGHT

All people in the US, whether
charged in federal or state court,
have the right to an attorney (for




Incorporation of the 6th Amendment

1932 Right to Counsel in Capital Cases Powell v. Alabama
1948 Right to a Public Trial In re Oliver

1963 Right to counsel in felony cases Gideon v. Wainwright
1965 Right to confrontation of withesses Pointer v. Texas

1966 Right to an impartial jury Parker v. Gladden
1967 Right to a speedy trial Klopfer v. NC

1968 Right to jury trial for serious crimes Duncan v. LA

1972 Counsel for all crimes w/ prison Argersinger v. Hamlin

The 61" Amendment was incorporated (nationalized)

little by little over the course of 40 years.



Opened Selective Incorporation : Gideon v. Wainwright

~

Now I'm protected
against actions of
my state
government by
part of the 6th
Amendment

14" Amendment’s Due Process Clause + 6"
Nor shall any STATE deprive any person of life,
liberty, or property (counsel in felony cases)
without due process of law.

Z0XVA>W

<

1st Amend.
29 Amend.

5t Amend.
6" Amend.
8t" Amend.
9t" Amend.

MOXO=E—Hr>»mw

Bill of Rights only protects you from the FEDERAL gov, not STATE govs
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A\ 1932-1972

Laas 8 different decisions “chipped away” at the [&s
g 6th Amendment brick in the Barron Wall |3
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the Barron Wall
still stand? Does every state
have to provide due process




Selective Incorporation Theory

AKA “Nationalizing” the BoR

/Does the protective\
light of the Bill of
Rights shine on me
in Missouri and
protect me from my
STATE
government?

15t Amend.
2"Y Amend.

5th Amend

6" Amend.
8t Amend.
9th Amend.



Selective Incorporation Theory

AKA “Nationalizing” the BoR

m r Because of Barron,

I’'m only protected
against the actions of
my STATE government

if my STATE’S
15t Amend. constitution says so.
2"4 Amend. The BoR does me no
4" Amend. good.

5" Amend.
6t" Amend. -

8" Amend.
9th Amend.

Bill of Rights only protects you from the FEDERAL gov, not STATE govs



Selective Incorporation Theory

AKA “Nationalizing” the BoR

14" Amendment’s Due Process Clause
Nor shall any STATE deprive any person
of life, liberty, or property without due
process of law.

1st Amend.
29 Amend.

Z0XVA>W

<

5t Amend.
6" Amend.
8t" Amend.
9t" Amend.

MAOXO=E—-Hr>»w

Bill of Rights only protects you from the FEDERAL gov, not STATE govs



Selective Incorporation : Mapp v. Ohio

14t Amendment’s Due Process Clause + 4th
Onhio tried to use illegally obtained evidence

conducted during a search against Mapp. That

violated the exclusionary rule (inadmissible).

~

Now I'm protected
against actions of
my state
government by

part of the 4th
Amendment

Z0XVA>W

1st Amend.
29 Amend.

5t Amend.
6" Amend.
8t" Amend.
9t" Amend.

Bill of Rights only protects you from the FEDERAL gov, not STATE govs



Rights of the Accused - 4th Amend.

Write me
down. I'm

- 4th Amendment: key word = UNREASONABLE 7™
- CAN’T SEARCH private property without a search
warrant
- Exceptions (hot pursuit, evidence destroyed,
safety of all involved)
- Police CAN’T arrest unless there is PROBABLE CAUSE
to believe they’re guilty
- Reasonable suspicion for stop & frisk (and
schools!)




Rights of the Accused - 4th Amend

Court Cases
- Wolf v. Colorado (1949)-
incorporates 4th to the states
- Mapp v. Ohio (1961)-
evidence obtained without a
search warrant was excluded
from trial in state courts
- Exclusionary Rule
- Certain exceptions:
good faith, inevitable
discovery

Click on this
Summary video

Mapp v. Ohlo

Supreme

Court
Briefs



http://www.youtube.com/watch?v=dPpLL9fBlZM

Rights of the Accused - 4th Amend

Court Cases Click on this
- New Jersey v. TLO (1985)- Summary video

rights in school different

from out of school

- School search rights are  INETELETEIVAAN N Ko X
less than outside

Supreme i

Court S W
e N rid
Briefs S ;B
.

USA Patriot Act of 2001
- Expands gov’t power for
this



http://www.youtube.com/watch?v=yexA13FDYxQ

EXPLODED Sel. Incorporation : Miranda v. AZ

~

Now I'm protected
against actions of
my state
government by A
BIG part of the 5th

Amendment

A

|
| | |

14" Amendment’s Due Process Clause + 5%
Nor shall any STATE deprive any person of life,
liberty, or property without due process of law.

Z0XVA>W

<

mco

1st Amend.
2" Amend.
4" Amend.
5t Amend.
6" Amend.
8t" Amend.
9t" Amend.

> W
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Bill of Rights only protects you from the FEDERAL gov, not STATE govs



Rights of the Accused - 5th Amend.

- Because a person is INNOCENT Write me
UNTIL PROVEN GUILTY, the down. "”t‘|
prosecution is responsible for mportant
proving a defendant’s guilt

- Mirandav. Arizona (1966)-
established that suspects must
be informed of their
constitutional rights before
they are questioned by the
police




Rights of the Accused - 5th Amend.

Click on this
Summary video

- Ernesto Miranda

- Arrested for robbery but confessed to the
rape of an 18-year old woman

- Not made aware that he could have
counsel or the right to not incriminate
himself

- Re-tried and convicted without his
confession (20-30 years)

- Paroled in 1972; killed in a bar fight and
his killer was read his Miranda Rights

Miranda v. Arizona

- V_m“\‘:’ v
PD PHOENIX ARIZ
446540



http://www.youtube.com/watch?v=FJ7ooBJ_DEU

Click on this
Summary video

J

M

“Miranda’
Rights

"NBC NEWS



http://www.youtube.com/watch?v=FXXjUcI2kcc

Rights of the Accused - 8th Amend.
]

- Gregg v. Georgia (1976)-
Confirmed that the death |
penalty does not violate the Bill
of Rights (not cruel and =
unusual)




Rights of the Accused - 8th Amend.

- Restrictions:

- Who cannot be executed- mentally ill, mentally
handicapped, under 18 at time of crime, crime where
victim didn’t die

- Courts require that a jury, not a judge, find death penalty

necessary. Defendant’s lawyers must make reasonable
efforts to represent their client.

*Number of executions in decline due to DNA proving death
row inmates innocent.



DATE AMENDMENT RIGHT CASE
1925 First Freedom of speech Gitlow v. New York
1931 First Freedom of the press Near v. Minnesota
1937 First Freedom of assembly De Jonge v. Oregon
1940 First Free exercise of religion Cantwell v. Connecticut
1947 First Establishment of religion Everson v. Board of Education
1958 First Freedom of association NAACP v. Alabama
1963 First Right to petition government NAACP v. Button
2010 Second Right to bear arms McDonald v. Chicago
Third No quartering of soldiers Not incorporated?
1949 Fourth No unreasonable searches and seizures Wolf v. Colorado
1961 Fourth Exclusionary rule Mapp v. Ohio
1897 Fifth Guarantee of just compensation Chicago, Burlington, and Quincy
RR v. Chicago
% Fifth Immunity from self-incrimination Mallory v. Hogan
1 Fitth Immunity from double jeopardy Benton v. Maryland

Fifth Right to grand jury indictment

Not incorporated




DATE AMENDMENT RIGHT CASE

1932 Sixth Right to counsel in capital cases Powell v. Alabama
1948 Sixth Right to public trial In re Oliver
*[ 1963 Sixth Right to counsel in felony cases Gideon v. Wainwright
1965 Sixth Right to confrontation of witnesses Pointer v. Texas
1966 Sixth Right to impartial jury Parker v. Gladden
1967 Sixth Right to speedy trial Klopfer v. North Carolina
1967 Sixth Right to compulsory process for Washington v. Texas
obtaining witnesses
1968 Sixth Right to jury trial for serious crimes Duncan v. Louisiana
1972 Sixth Right to counsel for all crimes Argersinger v. Hamlin
involving jail terms
Seventh Right to jury trial in civil cases Not incorporated
1962 Eighth Freedom from cruel and unusual Robinson v. California
punishment
Eighth Freedom from excessive fines or bail Not incorporated

1965 Ninth Right of privacy Griswold v. Connecticut



Practice #1

In 1961, the Supreme Court heard a case in which the police entered into a
residence without a warrant looking for a suspect thought to be hiding in the
house. While searching for the suspect, the police found illegal pornographic
material. The police arrested the homeowner and she was convicted of
possessing pornography. The Court decided to throw out the conviction because
the police did not have a search warrant.

A) The Miranda rule

B) The exclusionary rule

C) The “public safety” exception
D) The right to legal counsel



Practice #1 Answer

In 1961, the Supreme Court heard a case in which the police entered into a
residence without a warrant looking for a suspect thought to be hiding in the
house. While searching for the suspect, the police found illegal pornographic
material. The police arrested the homeowner and she was convicted of
possessing pornography. The Court decided to throw out the conviction because
the police did not have a search warrant.

A) The Miranda rule

B) The exclusionary rule

C) The “public safety” exception
D) The right to legal counsel



Practice #2

The “public safety” exception to the Miranda rule can best be defined as which of the
following?

A) It allows the police to perform unwarned interrogation to stand as direct
evidence in court if the information will help protect the public

B) It requires that law enforcement officers inform a person subject to an
interrogation of his or her Fifth and Sixth Amendment rights

C) It prohibits the use of any evidence found without a warrant to convict
someone in court

D) It gives officers the right to lie to a suspect in an attempt to get a
confession to a crime



Practice #2

The “public safety” exception to the Miranda rule can best be defined as which of the
following?

A) It allows the police to perform unwarned interrogation to stand as direct
evidence in court if the information will help protect the public

B) It requires that law enforcement officers inform a person subject to an
interrogation of his or her Fifth and Sixth Amendment rights

C) It prohibits the use of any evidence found without a warrant to convict
someone in court

D) It gives officers the right to lie to a suspect in an attempt to get a
confession to a crime



Reflection Questions to Consider

In the clip from the movie 21 Jump Qcion video ]

Street, the rookie cops are grilled

by their superior about reading a

suspect Miranda Rights. What are
are a few times that reading
Miranda Rights to individuals is
the officer’s secondary concern?
(Hint: involves a threat of

something :)



http://www.youtube.com/watch?v=tA1kdJOWo5k

Social Studies Virtual Learning

AP Government:
Selective Incorporation &

McDonald v. Chicago
April 10, 2020
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AP Government
Lesson: April 10, 2020

Objective: LOR 3.A
Explain the implications of the doctrine of selective
iIncorporation.



Warm Up: Let's take a look at the 2nd Amendment!

“A well regulated Militia, being necessary to the
security of a free State, the right of the people to
keep and bear Arms, shall not be infringed.”

What, exactly, does this mean? Do you think it means that a militia has
the right to keep and bear arms? Or that regular people (non-militia) have
this right? Why? (Hint... there’s not right or wrong here...)



Lesson

Today we're going to look at a Selective Incorporation case
McDonald v. Chicago, which is a required case for AP
Government. You need to be able to explain how this case fits
In with selective incorporation, which you'll be able to do after
we work through some things. You'll watch a video in just a
minute from several experts on this case, and then work
through some questions.




Lesson

As you watch the video (LINKED HERE), jot down the
following in your notes:

1) A brief 2-sentence summary of the background of the

case.
2) What question the court was being asked to decide.

3) What the court’s decision was and why.


https://youtu.be/7WWsGtOIF_4

Let's Practice! #1

Which of the following most clearly states the outcome of
McDonald v. Chicago (2010)?

Municipalities may ban the ownership of handguns within their
boundaries without infringing on the 2nd Amendment.
Municipalities may deem state conceal and carry laws
non-applicable within their jurisdictions.

Municipalities may not infringe on the 2nd Amendment right to
keep and bear arms for self-protection in one’s home.
Municipalities may ban shooting ranges within their boundaries.



Let,S PraCt|Ce' #1 (Check your answer. Can you explain why this is correct?)

Which of the following most clearly states the outcome of
McDonald v. Chicago (2010)?

A)
B)

C)

Municipalities may ban the ownership of handguns within their
boundaries without infringing on the 2nd Amendment.
Municipalities may deem state conceal and carry laws
non-applicable within their jurisdictions.

Municipalities may not infringe on the 2nd Amendment
right to keep and bear arms for self-protection in one’s
home.

Municipalities may ban shooting ranges within their boundaries.



Let's Practice! #2

Which of the following best summarizes the debate reflected in McDonald
v. Chicago (2010)7?

Is the 2nd Amendment right to keep and bear arms for self-defense in
one’s home fully applicable to the states?

May a state enact statutes to control and regulate non-governmental
organizations which engage in military drilling and parading?

Does the 2nd Amendment right to keep and bear arms for traditionally
lawful purposes apply to federal enclaves?

Can the Federal Government regulate the interstate transport of
certain types of firearms?



Let,S PraCt|Ce' #2 (Check your answer. Can you explain why this is correct?)

Which of the following best summarizes the debate reflected in McDonald
v. Chicago (2010)7?

A) Is the 2nd Amendment right to keep and bear arms for
self-defense in one’s home fully applicable to the states?

B) May a state enact statutes to control and regulate non-governmental
organizations which engage in military drilling and parading?

C) Does the 2nd Amendment right to keep and bear arms for traditionally
lawful purposes apply to federal enclaves?

D) Can the Federal Government regulate the interstate transport of
certain types of firearms?



Let's Practice! #3

The City of Chicago’s argument in McDonald v.

Chicago (2010) is most closely associated with
which political belief?

A) Absolutism
B) Egalitarianism
C) Originalism
D) Federalism



Let’S PraCt|Ce' #3 (Check your answer. Can you explain why this is correct?)

The City of Chicago’s argument in McDonald v.

Chicago (2010) is most closely associated with
which political belief?

A) Absolutism
B) Egalitarianism
C) Originalism
D) Federalism



Reflection

So the objective for today is to “Explain the implications of
the doctrine of selective incorporation.” How does this
case do this? And why do you think the College Board
iIncluded this case into their list of required cases?




